Homeland Security Department

contractor shall comply with the approved
accreditation documentation.

(End of clause)

3052.209-70 Prohibition on contracts
with corporate expatriates.

As prescribed at (HSAR) 48 CFR
3009.104-75, insert the following clause:

PROHIBITION ON CONTRACTS WITH CORPORATE
EXPATRIATES (DEC 2003)

(a) Prohibitions.

Section 835 of Public Law 107-296, prohibits
the Department of Homeland Security from
entering into any contract with a foreign in-
corporated entity after November 25, 2002,
which is treated as an inverted domestic cor-
poration as defined in this clause.

The Secretary shall waive the prohibition
with respect to any specific contract if the
Secretary determines that the waiver is re-
quired in the interest of homeland security,
or to prevent the loss of any jobs in the
United States or prevent the Government
from incurring any additional costs that oth-
erwise would not occur.

(b) Definitions. As used in this clause:

Expanded Affiliated Group means an affili-
ated group as defined in section 1504(a) of the
Internal Revenue Code of 1986 (without re-
gard to section 1504(b) of such Code), except
that section 1504 of such Code shall be ap-
plied by substituting ‘more than 50 percent’
for ‘at least 80 percent’ each place it appears.

Foreign Incorporated Entity means any enti-
ty which is, or but for subsection (b) of sec-
tion 835 of the Homeland Security Act, Pub-
lic Law 107-296, would be, treated as a for-
eign corporation for purposes of the Internal
Revenue Code of 1986.

Inverted Domestic Corporation. A foreign in-
corporated entity shall be treated as an in-
verted domestic corporation if, pursuant to a
plan (or a series of related transactions)—

(1) The entity completes after November
25, 2002, the direct or indirect acquisition of
substantially all of the properties held di-
rectly or indirectly by a domestic corpora-
tion or substantially all of the properties
constituting a trade or business of a domes-
tic partnership;

(2) After the acquisition at least 80 percent
of the stock (by vote or value) of the entity
is held—

(i) In the case of an acquisition with re-
spect to a domestic corporation, by former
shareholders of the domestic corporation by
reason of holding stock in the domestic cor-
poration; or

(ii) In the case of an acquisition with re-
spect to a domestic partnership, by former
partners of the domestic partnership by rea-
son of holding a capital or profits interest in
the domestic partnership; and

3052.209-70

(3) The expanded affiliated group which
after the acquisition includes the entity does
not have substantial business activities in
the foreign country in which or under the
law of which the entity is created or orga-
nized when compared to the total business
activities of such expanded affiliated group.

Person, domestic, and foreign have the mean-
ings given such terms by paragraphs (1), (4),
and (5) of section 7701(a) of the Internal Rev-
enue Code of 1986, respectively.

(c) Special rules. The following definitions
and special rules shall apply when deter-
mining whether a foreign incorporated enti-
ty should be treated as an inverted domestic
corporation.

(1) Certain stock disregarded. For the pur-
pose of treating a foreign incorporated enti-
ty as an inverted domestic corporation these
shall not be taken into account in deter-
mining ownership:

(i) stock held by members of the expanded
affiliated group which includes the foreign
incorporated entity; or

(ii) stock of such entity which is sold in a
public offering related to the acquisition de-
scribed in subsection (b)(1) of Section 835 of
the Homeland Security Act, Public Law 107—
296.

(2) Plan deemed in certain cases. If a foreign
incorporated entity acquires directly or indi-
rectly substantially all of the properties of a
domestic corporation or partnership during
the 4-year period beginning on the date
which is after the date of enactment of this
Act and which is 2 years before the owner-
ship requirements of subsection (b)(2) are
met, such actions shall be treated as pursu-
ant to a plan.

(38) Certain transfers disregarded. The trans-
fer of properties or liabilities (including by
contribution or distribution) shall be dis-
regarded if such transfers are part of a plan
a principal purpose of which is to avoid the
purposes of this section.

(d) Special rule for related partnerships. For
purposes of applying section 835(b) of Public
Law 107-296 to the acquisition of a domestic
partnership, except as provided in regula-
tions, all domestic partnerships which are
under common control (within the meaning
of section 482 of the Internal Revenue Code
of 1986) shall be treated as a partnership.

(e) Treatment of Certain Rights.

(1) Certain rights shall be treated as stocks
to the extent necessary to reflect the present
value of all equitable interests incident to
the transaction, as follows:

(i) Warrants;

(ii) Options;

(iii) Contracts to acquire stock;

(iv) Convertible debt instruments;

(v) Others similar interests.

(2) Rights labeled as stocks shall not be
treated as stocks whenever it is deemed ap-
propriate to do so to reflect the present
value of the transaction or to disregard
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transactions whose recognition would defeat
the purpose of section 835.

(f) Disclosure. By signing and submitting
its offer, an offeror under this solicitation
represents that it not a foreign incorporated
entity that should be treated as an inverted
domestic corporation pursuant to the cri-
teria of Section 835 of the Homeland Secu-
rity Act, Public Law 107-296 of November 25,
2002.

(g) If a waiver has been granted, a copy of
the approved waiver shall be attached to the
bid or proposal.

(End of provision)

3052.209-71 Reserve Officer Training
Corps and military recruiting on
campus.

As prescribed in (HSAR) 48 CFR
3009.470-4, use the following clause:

RESERVE OFFICER TRAINING CORPS AND
MILITARY RECRUITING ON CAMPUS (DEC 2003)

(a) Definitions. Institution of higher edu-
cation, as used in this clause, means an insti-
tution that meets the requirements of 20
U.S.C. 1001 and includes all subelements of
such an institution.

(b) Limitation on contract award. Except
as provided in paragraph (c) of this clause,
an institution of higher education is ineli-
gible for contract award if the Secretary of
Defense determines that the institution has
a policy or practice (regardless of when im-
plemented) that prohibits or in effect pre-
vents—

(1) The Secretary of a military department
from maintaining, establishing, or operating
a unit of the Senior Reserve Officer Training
Corps (ROTC) (in accordance with 10 U.S.C.
6564 and other applicable Federal laws) at
that institution;

(2) A student at that institution from en-
rolling in a unit of the Senior ROTC at an-
other institution of higher education;

(3) The Secretary of a military department
or the Secretary of Homeland Security from
gaining entry to campuses, or access to stu-
dents (who are 17 years of age or older) on
campuses, for purposes of military recruit-
ing; or

(4) Military recruiters from accessing, for
purposes of military recruiting, the fol-
lowing information pertaining to students
(who are 17 years of age or older) enrolled at
that institution:

(i) Name.

(ii) Address.

(iii) Telephone number.

(iv) Date and place of birth.

(v) Educational level.

(vi) Academic major.

(vii) Degrees received.

(viii) Most recent educational institution
enrollment.

48 CFR Ch. 30 (10-1-05 Edition)

(c) Exception. The limitation in paragraph
(b) of this clause does not apply to an insti-
tution of higher education if the Secretary of
Defense determines that—

(1) The institution has ceased the policy or
practice described in paragraph (b) of this
clause; or

(2) The institution has a long-standing pol-
icy of pacifism based on historical religious
affiliation.

(d) Agreement. The Contractor represents
that it does not now have, and agrees that
during performance of this contract it will
not adopt, any policy or practice described in
paragraph (b) of this clause, unless the Sec-
retary of Defense has granted an exception
in accordance with paragraph (c)(2) of this
clause.

(e) Notwithstanding any other clause of
this contract, if the Secretary of Defense de-
termines that the Contractor misrepresented
its policies and practices at the time of con-
tract award or has violated the agreement in
paragraph (d) of this clause—

(1) The Contractor will be ineligible for
further payments under this and any other
contracts with the Department of Homeland
Security; and

(2) The Government will terminate this
contract for default for the Contractor’s ma-
terial failure to comply with the terms and
conditions of award.

(End of clause)

3052.209-72 Disclosure of conflicts of
interest.

As prescribed in (HSAR) 483 CFR
3009.507, insert the following provision:

Disclosure of Conflicts of Interest (DED 2003)

The Department of Homeland Security
(DHS) will award contracts only to those
offerors whose objectivity is not impaired by
conflicting interests. Based on this policy—

(a) The offeror shall provide a statement in
its proposal which describes in a concise
manner all past, present or planned organi-
zational, financial, contractual or other in-
terest(s) with an organization whose inter-
ests may be substantially affected by De-
partmental activities, and which is related
to the work under this solicitation. The in-
terest(s) described shall include those of the
proposer, its affiliates, proposed consultants,
proposed subcontractors for more than 20%
of the work and key personnel of the offeror
and any subcontractor accounting for more
than 20% of the contract. Past interest shall
be limited to within one year of the date of
the offeror’s technical proposal. Key per-
sonnel, for purposes of this clause, shall in-
clude any person owning more than 20% in-
terest in the company, and the company’s
corporate officers, its senior managers and
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